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STATEMENT OF THE CASE.

The ijlaintiff is a single man, twenty-nine years of

age, and is by occupation a mine employe and common

laborer ( Record, p. 2()). He had worked for the defend-

ant in different capacities for about five years (liecord,

pp. 2^?, 19, 21).



The defendant is tlie owner of a coal mine, and in

the operation of the mine uses a small tramway to bring

vrooden j^rops, poles, etc., from the woods in which they

are cut to the mine in which they are used (Record, p. 29).

This tramway is a narrow gauge (Record, p. 25), a little

over a mile in length (Record, p. 24), and is equipped with

a single little "lokie" or miners' motor (Record, p. 20,

and Plaintiff's Identification No. 1) and timber trucks

about the size of an ordinary wagon (Record, p. 25).

The tramway runs from the mine to the woods over

a gravelly soil (Record, p. 25) used for pasturage by the

vicinage (Record, p. 30), but the property of the defend-

ant. It is operated at a speed but little faster than a horse

walks, about three miles an hour (Record, p. 30). It is

manned usually by an engineer (Record, p. 29), assisted

at times of unusual pressure of business by a "brakeman"

(Record, pp. 29 and 19), whose duties are in no way simi-

lar to those upon a railroad and consist largely in helping

to load and unload the props and poles (Record, pp. 19

and 29). While the tram is in motion the assistant sits

on the front end of the motor unless rain is falling, in

which ease he sits in the cab at the rear on a seat provided

for that purjwse (Record, pp. 19, 31, 34). It is the duty

of the assistant to sand the track when necessarj^ (Record,

p. 32), and to watch for obstructions on the track and, if

any are found, to get off the tram and remove them (Rec-

ord, p. 22). Seats are provided in the cab for the engineer



and his assistant and the floor space is used for fuel (Rec-

ord, p. 32). Fresh fuel is put on each trip (Record, p.

23), and, as the trip is only a little over a mile in length,

but little fuel is necessaiy and but little is used (Record,

p. 33). If the pile of fuel is over a few inches high the

door of the firebox under the boiler cannot be opened

(Record, p. 34).

The roadbed is of the best, and much better than is

usual in this class of tiams (Record, p. 27). Some tram-

ways used for similar purposes are constinicted of wood,

with stra]) iron for rails (Record, p. 27). This tram was

constructed of regular 30-lb. "T'' rail laid on cross-ties

of sawn timber, and was in first class condition at the

tune the i)laintiff was injured (Record, pp. 25, 27). At

one ]i]ace there is a cut about sixty feet in length and from

five to seven feet high through a bank of sand and gravel.

Cattle and horses roam in the vicinity and frequently

kick debris on the track, but it is not possible to guard

against this except by fencing the track, which is imprac-

ticable and not customaiy on tramways used for these

jjurjioses.

In the operation of the tramway it hai)pens fre-

(juently that one or more of the trucks leave the rails, but

these occurrences are not serious nor dangerous to em-

ployes who are in their proper positions while the tram is

in motion (Record, pp. 30, 33). In case the tnicks leave



the track, the engineer lifts them on again with a stick

or a i^eavy (Eecord, p. 26).

At the time of the accident tlie plaintiff had heen em-

ployed in, acting as assistant to the engineer in the oper-

ation of the tramway for at least a week (Eecord, pp. 19,

21). During that time he made six trips each day (Rec-

ord, pp. 21, 28), and had made not less than fifty trips

over the road with eveiything in the same condition as it

was on the day of the accident (Record, p. 28). He knew

how the fuel was put on and carried (Record, p. 23). He

knew that obstructions were apt to be found on the track

and that it was his duty to look out for and remove them

(Record, p. 22), He knew where his seat was in the cab

and on the front end of the engine (Record, p. 19). He

knew the condition and method of consti-uction of the

track and had been emi>loyed in repairing it (Record, p.

21), and was generally familiar with all the conditions and

surroundings and the place where the accident occurred

(Record, p. 23).

ARGUMENT.

In his action against the defendant the plaintiff relies

solely on the defective construction and condition of the

roadbed to show actionable negligence. Other allegations

of negligence are made in the complaint, but these the

plaintiff in error asserts were waived in the trial of tlie

case in the court below, which fact does not appear in the



record and of which we have no knowledge except the bare

assertion on page 9 of counsel's brief, an assertion which

does not agree with the facts as we recall them.

Ever}^ employe who is injured in the service of his

master may not maintain his action against and recover

damages from the master because of the injury. It is only

when the injury springs from the neglect of a duty owed

by the master to the servant that a case is made to which

the master must make his defense and, if unsuccessful, re-

spond in damages. In the case at bar the record shows

that the plaintiii" has failed on the threshold of his action.

The rule of care by which the duty is measured of this

efendant to this plaintiff is that the defendant shall use

ordinary care to provide reasonably safe and suitable ma-

chinery and appliances and a reasonably safe place for the

plaintiff to do his work. In determining what is reason-

ably safe the law looks to the nature and purpose of the

employment and of the work to be done.

In the case at bar poles and props are to be taken

from the wood in which they are cut to .the mine in which

they are to be used. For this purpose a tramway is con-

stnicted on the property of the defendant over lands which

are used for pasturage for a distance of a little over a mile,

in which at one place there is a cut through a rise of land

about as high as a man's head, the land itself being of a

sand and gravel formation. On this is a track of 30-lb.



"T" rails laid on cross-ties of sawn timber. The tram

itself consists of a small traction motor and a few trucks,

the whole equipment being but little heavier than and, in

practice, operated at about the speed of the ordinary two-

horse dray ; in fact, the tram is nothing more than an eco-

nomical and convenient appliance for doing the work of a

dray. To call it a railroad is bombastic, and to attempt to

dignify it with superintendents, engineers, brakemen, etc.,

is absurd.

The plaintiff in error seeks to charge the defendant

with negligence by showing that in the operation of this

tramway the defendant failed to provide adequate means

to prevent some small stones, about the size of a man's

fiist, from rolling down the sides of the embankment onto

the track, and says that the defendant should be held to the

exercise of the same degree of care as to this embankment

and these stones that a great railroad is bound to show,

whose train, weighing many hundreds of tons and travel-

ing almost as many miles in an hour as does the defend-

ant's tram in a week, creates havoc and destruction of life

and property if by any chance it is derailed.

It is a recognized rule that the degree of care is com-

mensurate with the results reasonably to be apprehended

from a want of care. If there is any parallel to be drawn

between the railroad and the defendant's tram, we submit

that the reasonable rule of care in the constniction and



maintenance of the roadbed is proportionate to the weight

and speed of the train and the tram and the consequences

which follow a derailment of each. When the train leaves

the track, lives are lost or jeopardized and property is in-

jured greatly or destroyed, and wrecking trains and appli-

ances of gigantic power are called into action. When the

tram leaves the track the engineer boosts it on again with

a lumbeinnan's peavy, and the only loss is a little time and

some muscular energy on the part of the engineer.

To sup]Tort his contention the plaintiff in error cites

to the court authorities which hold that owners and op-

erators of railroads are bound to use ordinar>^ care to con-

struct and maintain the roadbed so that it is reasonably

safe for the operation of trains. The defendant in error

submits that thei'e is nothing in these cases which, if

adopted as the measure of the defendant's duty, results in

a showing of defendant's negligence. Wliat is reasonably

safe is to be detennined by all the circumstances. Because

n railroad company has been held to the duty of providing

adequate means to prevent sand and gravel, six inches in

depth and fifteen feet in width, from washing down a

mountain side through a natural gully onto the track (Ry.

vs. O'Brieu, 49 Fed. 538), or to cut brush and overhang-

ing timber from a track which obscured the vision to such

an extent that a freight car could not be seen clearly at a

short distance (Rii. Co. vs. Tracy, 66 Fed. 931), or to pre-

vent the fall of a rock weighing two hundred tons which
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vi'as embedded in the face of a railroad cut along a moun-

tain side (Clune vs. Ristine, Receiver, 94 Fed. 745), or the

fall of masses of rock, some of which were as large as a

millstone, and which had been loosened by blasting from

the side of an almost perpendicular mountain cliff along

which the railroad ran (Bean vs. R. R., 12 So. 600), is not

compelling authority to hold that the operators of this

tj'amway are bound to guard against tlie dangers caused

by one or two pebbles which have been kicked upon the

track by a heedless heifer. The time and close attention

of twelve jurymen are not required to determine that

such a degree of care is not reasonable.

The plaintiff in error cites to the court three cases

which are in point in that the railroads therein are operat-

ed by private persons for private purposes. It will be

noted, however, that in each ease the railroad is of sub-

stantial character, intended for heavy business and with

heavy equipment similar in all essentials to the equipment

of a common carrier and widely different in purpose and

character from the defendant's tramway. In Bowman vs.

White, 42 Pac. 470, the road was some eight miles in

length and of such substantial character as to require a

fully manned and equipped construction train. AVe sub-

mit further that the learned court overstated the law in

this case in holding the defendant to the highest degree of

human care and foresight in the maintenance of his road-

bed, or, to quote the opinion

:
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"The defendant was bound to keep his roadbed in

good repair after construction, and this was a duty he

owed to his employes as fully and completely as to his

passengers if he had been engaged as a common carrier

of such; and, if the injury to the employe upon the ti'ain

is caused by reason of a defective roadbed that employe is

entitled to recover for such injurj^; for if the defective

roadbed was the direct and proximate cause of the injuiy,

no question of the negligence of fellow servants is in-

volved."

In The Lumhrr Co. vs. De Nobra, 72 Fed. 739, the

train was a long one of thirteen cars heavily loaded with

logs, drawn by a single locomotive and running at a speed

of from ten to thirty miles an hour. Moreover the plain-

titT's intestate was not an employe but was upon the train

by the invitation and inducement of the defendant. While

the court does not define the degree of care due to the

plaintiff from the defendant, it treats the plaintiff qimsi

as a passenger and holds the defendant to the "proper

and. adequate care under the circumstances."

In Li/)w vs. the Lumber Co., 29 So. 874, the court

in its syllabus states the law to be:

"Although a logging railroad is not expected or re-

quired to be laid with the same care and security, nor to

be oi)erated with the same degree of prudence as is de-

manded in the construction and operation of railway

tracks in use by common carriers, nevertheless such road

should be so constructed and operated as to render it

reasonably safe for those whose emivloyment necessitates
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their going upon such road and performing services in

connection with the same."

With this statement of the law we agree entirely and

heartily and ask that the acts of the defendant in the case

at bar be measured thereby. In this case the road was

some eight miles in length, with sidings and spur tracks

and equipped with some old and many new cars, heavily

loaded with logs and drawn by a regnalar locomotive re-

quiring the sei'vices of an engineer and a fireman as well

as a brakeman. The plaintiff had been in the emplo3^ of

the defendant for a few hours only and was crushed in

attempting to couple together an old and a new car the

bumpers of which were so dissimilar that the cars could

not be coupled on level ground, so that it was necessary to

put one car on a lower piece of track in order to couple

them safely.

These cases agree that a master is bound to use ordi-

nary care to reasonably provide for his sei-vant's safety,

and by this rule we are willing to have our conduct tested.

Realizing the weakness of his proof of the defendant's

negligence, the plaintiff in error invokes the aid of the res

ipsa loquitur doctrine and cites cases on the authority of

which he asks the court to hold that, having shO'Wn an in-

jury and a derailment and the opinion of one witness that

the derailment might have been caused by one or two small

stones found near the locus in quo, he has made a case on
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which he is entitled to go to a juiy. But here he attempts

again to place upon the frail shoulders of this little tram-

way the enormous burden of a full grown railroad. A de-

railment is always a serious matter to a railroad, and

when one hapi>ens and results in injury the res ipsa loqui-

tur doctrine is applicable. But the record shows in tlie

case at bar that the derailment of the tramcars was a fre-

quent occurrence and not at all serious in its nature and

consequences. In fact, a derailment was nothing more

than a mishap and annoyance.

The testimony of the witness Thomas, which was

taken by deposition by the defendant in the first instance

and adopted and put in evidence by the plaintiff, is in the

case for all purposes. The plaintiff cannot take the bare

opinion of this witness that the accident might have been

caused by the small stones which he found near the track,

without adopting his opinion that to fence the track was

unnecessary and imi^racticable and his further o]>inion that

there was no way to guard against the encroachments of

cattle and horses excejit by fencing. What possible duty

could be upon the defendant as far as this allegation of its

negligence is concerned ? AVould the exercise of ordinaiy

care and pnidence call for a fence to jiroteet a tramway

track laid through a wild, mountainous country and on

and over patches of sand and gravel uninhabited and un-

used for agriculture or puiposes usually requiring

fencing? Must the defendant be held bound to anticipate
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that an employe might he sitting with his feet and legs

hanging between the motor and a. truck, which was the

only place of danger in case of a derailment, and for that

reason bound to keep cattle off its mining land or go to

great and otherwise unnecessary expense to fence its

tracks! The plaintiff with as much reason could claim that

the defendant should have employed a force of cowboys

to herd these stray cattle and horses. The witness Tliomas

further testifies as a fact and not as a matter of opinion

that the track and its roadbed were in first class condition

and that the cut which plaintiff now says was negligently

consti-ucted was also suitable and proper for the uses for

which it was intended. Plaintiff having adopted is bound

by this testimony. We submit that no angle of an em-

bankment would have been sufficient to prevent the rolling

and falling of small stones, particularly if the impetus was

received from the hoofs of horses and cattle. The angle

might have an etfect upon the distance which the stones

would roll and the speed with which they moved, but could

have been of little or no effect in actually keeping them

off the track. Further, nowhere is there a particle of evi-

dence showing the wheels struck either stone, and their

smallness repels any presumption that they would cause

derailment unless some further evidence had developed.

Aside, therefore, from plaintiff's contributor^^ negligence,

it seems clear that the juiy must have been upon a sea

of conjecture as to cause of derailment liad the court sub-
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rnitted the case to them. The track and trucks being good,

they would have been compelled to "guess" between the

stone theoiy and some other hypothesis equally devoid

of testimony to support it

The status of these tramways and of a railroad is not

identical. Even logging roads, which are put to many of

the uses of a railroad and are equipped for these purposes

with much of the paraphernalia of a railroad, are not to

be held to the same degree of care, because such care is

not reasonable. This rule is stated in the case of Lynn vs.

the Lumber Co., cited in the brief of the plaintiff in error

and hereinbefore referred to. A logging road is not a

railroad.

Williams vs. the Lumber Co., 113 Fed. 382.

Wade vs. the Lumber Co., 74 Fed. 517.

If the court should be of the opinion that the res ipsa

loquitur doctrine has some application to the case at bar,

we submit that the record makes a sufficient showing to re-

but any presumption of defendant's negligence. Tlie

l)laintiff 's case is that the defendant's cut was negligently

constructed in that the angle of the embankment was too

sharp and that the defendant did not ]>rotect its tracks

from the encroachments of wandering cattle, and that be-

cause of this neglect of duty one or two small stones got

upon the track and caused the derailment which was the

cause of the plaintiff's injury. But the defendant was



16

under no duty to protect its tracks from cattle and cannot

be held in damages for injury to an employe caused by the

encroachments of stock upon its tracks.

Cowan vs. the R. R., 35 Fed. 43.

Sweeny vs. the R. R., 57 Cal. 15.

And the defendant was under no duty to keep small

stones from its roadbed. In the case cited below a clinker

of unusual size, some six inches in diameter, was allowed

to fall by the side of a raih'oad track, and an employe i**

stepping from an engine fell on account of the clinker and

wais injured. It was held that he had no case, and in the

opinion the court says:

"It cannot be incumbent upon railroad companies or

anyone else, in such a world as this, to keep the whole face

of the eartli on which servants and employes are to execute

their functions clear of every object that might cause an

employe to slip up or be thrown down. Such a rule would

require farmers to keep their premises clear of corncobs, for

a cob when stepped on may roll under the foot and produce

a fall. So of small stones and sometimes sticks and other

rubbish. '

'

Lee vs. the R. R., 12 S. E. 306.

The enthusiasm of counsel often throws the legal vi-

sion out of focus and a "case" is seen where no cause of

action exists. We submit that the case at bar is a result of

such legal astigmatism. It may happen that the vision of

counsel for tlie defendant in error is distorted somewhat
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in scrutinizing the alleged negligence of their client, but

we submit that we can see clearly abundant evidence in the

record of the plaintitf 's negligence and that his heedless

and careless acts contributed to and were the proximate

cause of his injuiy. At the time when the accident hap-

l.>eiied the motor was moving backward and was pushing

instead of pulling two empty trucks. The plaintiff had a

safe seat within the cab if he had chosen to occupy it. He

says that he did not do so because the fuel was in the way,

but a glance at the photographs which are a part of the

record in this case will show that his excuse is a mere

makeshift. And, further, Thomas' testimony, with which

the plaintiff's testimony is consistent, shows that, even if

there was not room for his feet and legs in the cab, he could

iiave done what a prudent man would have done, viz. : made

room by taking the bark and placing it between the side

of the boiler or tirebox and the side of the cab. If we are

unjust in calling it a makeshift, then it is actually false, as

the record shows that the door of the firebox could not

have been o])ened and closed had the bark been piled on

toj) of the coal to the extent that the plaintiff claims. Some

of these photographs were put in evidence by the plaintiff,

others by the defendant. All are admitted by the plaintiff

to be truthful re|)resentations of the conditions existing at

the time of the accident, and all of them show that the

plaintiff's excuse is a mere ]>retense.

Moreover, the plaintiff had another and even safer
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seat on tlie front of the engine, which was in the extreme

rear of the tram as it pushed down the track, and where he

V70uld have been perfectly safe. Instead of occupying

either of these two available places, he chose to place him-

self between the motor and the truck, a position of self-

evident danger— in fact, the only dangerous position in

case of a derailment. It will be remembered that the

plaintiff does not claim to have been a fireman, and the

record shows he had no duties to perform which required

his presence in the cab or would have prevented him from

taking a safe place. The result of his heedlessness is a

"flat" foot which may prove a source of trouble to him

for life. In many cases less careless conduct has been

held sufficient to preclude a recoveiy.

Perhaps the leading case is R. R. Co. vs. Jones, 95

U. S. 439, in which negligence is defined as follows:

'

' Negligence may consist in either failing to do what,

under the circumstances, a reasonable and prudent man
would ordinarily have done, or in doing what he would not

have done."

The facts in this case are reported as follows : A was

one of a party of men employed by a railroad company in

constructing and repairing its roadway. Tiles'^ were usu-

ally conveyed by the company to and from the place where

their sei'vices were required, and a boxcar was assigned

to their use. Although on several occasions forbidden to

do so and warned of the danger, A, on returning from



work one evening, rode on the pilot or bumper of the loco-

motive, when the train in passing through a tunnel col-

lided with cars standing on the track and he was injured.

There was ample room for him in the boxcar. All in it

were unhurt. Held: (1) That as A would not have been

injured had he used ordinary care and caution he is not

entitled to recover against the company; (2) that the

knowledge, assent or direction of the agents of the com-

j'any as to what he did in the time in question is immateri-

al. The company, although bound to a high degree of

care, did not insure his safety.

( )n the trial of this case the defendant at tlie close of

the testimony asked for the following instruction:

"If the jury find from the evidence that the plaintiff

knew that tlie boxcar was the proper place for him, and if

he knew his position on the pilot of the engine was a dan-

gerous one, then they will render a verdict for the defend-

ant, whether they find that its agents allowed the plaintiff

to ride on the pilot or not."

This instmction was refused and defendant excepted.

^Ir. Justice Swayne delivered the opinion, and, i)as-

sing by other questions raised, decided the case entirely

on the contributory negligence of the plaintiff. For the

l>urposes of the case the learned justice assumed that the

defendant had been shown to be negligent and jiroceeded

to say:

"The plaintiff had been warned against riding on the
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pilot and forbidden to do so. It was next to tlie cow-

catcher and obviously a place of peril, especially in case of

collision. Tliere was room for him in the boxcar. He
should have taken his place there. He could have gone

into the boxcar in as little if not less time than it took to

climb to the pilot. The knowledge, assent or direction of

the company's agents as to what he did is immaterial. If

told to get on anywhere, that the train was late, and that

he must huriy, this was no justitication for taking such a

risk. As well might he have obeyed a suggestion to ride on

the cow-catcher or put himself on the track before the ad-

vancing wheels of the locomotive. * * * jje and an-

other who rode beside him were the only persons hurt

upon the train. All those in the boxcar, where he should

have been, were uninjured. He would have escaped also

had he been there. His injury was due to his own reck-

lessness and folly. He was himself the author of his mis-

fortune. This is shown with as near an approach to a

mathematical demonstration as anything short of mathe-

matics will pennit. * * * xhe plaintiff was not en-

titled to recover. It follows that the court ened in refus-

ing the instruction asked upon this subject. If the com-

pany had pras^ed the court to direct a jury to return a

verdict for the defendant it would have been the duty of

the court to give such instinietion and error to refuse it.
'

'

Railroad Company vs. Jones, 95 U. S. 439.

We submit that Railroad Company vs. Jones is con-

trolling authority and decides the case at bar, even upon

the plaintiff's theoiy of the case. This case has been fol-

lowed many times in the Federal courts and has been cited

as a leading case in the State courts of last resort. The

Supreme Court of Alabama, in a well considered case in



21

which the Railroad Company ?".s. Jones is cited as a leading

case and controlling authority, says

:

"It is uncontroverted in this case that he (the plain-

tiff) received the injuries of which he now complains while

sitting on the cross-beam in front of the engine— the beam
to which the pilot or cow-catcher is attached—with his

legs hanging over in front of the pilot * * * and that

the casualty was the result of the pilot's colliding with the

rail of a bisecting road ; that no other part of the train was

injured and that no other of the several persons on the

train was huri ; and that he would not have been hurt but

for his having taken this position on the pilot. There being

thus no doubt that plaintiff's presence on the pilot contrib-

uted jiroximately to the injuries he sustained, the main

(juestion in the case is whether his being there at the time

of the accident was negligence m se on his part, and to be

so declared by the courts as a matter of law. The authori-

ties aie believed to be unifonn to the support of this projv

osition. The investigations of the court and counsel have

failed to disclose a single adjudged case to the contrary,

while many courts are on record as holding, either by an-

alogy 01" direction, that to ride upon the pilot or cross-beam

in front of an engine while ]>roceeding along its way along

the line of its track without justifying necessity therefor

involves per se such negligence as will defeat an action for

injuries received while so riding and which would not have

been received but for the plaintiff's being there."

Warden vs. Louisville, Etc., Rd., 94 Ala. 277, S.

C, 14 L. R. A. 552.

In Erie R. R. vs. Kane, plaintiff's intestate, a locomo-

tive fireman, was standing on the front of its engine while

it was in motion, cleaning its number. In a collision the
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fireman was killed. Held: Error to refuse to direct a ver-

dict for the defendant. The court cites and discusses RaU-

road Company vs. Jones, and concludes:

"The facts of this case therefore were such that the

defendant might properly have asked for a peremptory
instruction on the ground of decedent's breach of duty in

being out on the front of the engine instead of in the cab,

if not for his negligence in being there without reasonable

occasion for it, irresj^ective of the question as to whether

it was his duty to be in the cab."

Erie Railroad Co. vs. Kmie, 118 Fed. 223.

Kresanoicski vs. Northern Pacific R. R. was tried be-

fore the Circuit Court for the District of Minnesota in

1883. The plaintiff was employed in excavating and was

sent with others to the place of work on an engine pro-

vided by defendant for that purpose. The tender being

full of wood, plaintiff with one O'r two others sat on the

front of the engine with his feet over the pilot. The en-

gine came into collision with another engine and plaintiff

was injured. On a motion to instruct the jury to find for

the defendant on the ground of plaintiff's contributory

negligence the court, following the rale in Railroad Com-

paihij against Jones, Held: (1) That the plaintiff himself

so far contributed to his injury by his own negligence and

want of ordinary care and caution in placing himself in

such a dangerous position on the engine of defendant that

he could not recover; and (2) that the plaintiff being of

age and able to see and know the risks of the position, even
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the fact that he had been invited and authorized by de-

fendant to ride upon the engine would not justify him in

his negligence in placing himself in a position of apparent

gTeat risk and danger.

Judge Shiras, late of the Supreme Court, delivered

the opinion and granted the motion on the grounds here-

inbefore set forth. In the course of the opinion he states

that, as the railroad company had used this engine for the

same puqjose for some time, the employes knew or must

have known its inherent dangers when used for this pur-

pose; they must therefore be presumed to have assumed

the risk.

Kresmiowski vs. N. P. R. R., 18 Fed. 229.

In Dmvson vs. The Railroad the plaintiff, a brakeman,

jumped upon the brake-beam of a flatcar and the handle

provided for that purpose proved to be insecurely fastened

and the plaintiff fell and was killed. He might, if he had

chosen, have swung onto the side step of a boxcar which

was next to the flatcar and which would have been com-

paratively safe. His conduct was held to constitute con-

tributory negligence on his part on the gi'ound that if one

exposes himself to great risk unnecessarily he is guilty of

negligence.

Dauson vs. R. R., 114 Fe<i. 873.

In Morris vs. the Railroad it is lieU that where there

is a comparatively safe and a more dangerous way known
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to a servant by means of which he may discharge his duty

it is negligence for him to select the more dangerous meth-

od, and he thereby assumes the risk of injuiy which its

use entails.

Morris vs. R. R., 108 Fed. 747.

Cumiingliam vs. R. R., 17 Fed. 882.

In The Railroad vs. Schumacher the Supreme Court

applies the doctrine of R. R. vs. Jones and holds a plain-

tiff guilty of contributory negligence in a case where a

workman on a gravel train, who might if he had chosen

ridden in a caboose as a safer place, sat on a flatcar with

his legs hanging over and in a position to be easily jostled

off.

Railroad Co. vs. Schumacher, 152 U. S. 77.

We submit that tlie trial court is supported by author-

ity in its decision on the motion to direct a verdict in the

case at bar, and was not in error in so doing. Indeed, un-

der the authority of Railroad Co. vs. Jones it would have

been error to have denied the motion. The Circuit Court

of Appeals for the Eighth Circuit in a recent case has

stated the law upon a motion for a directed verdict as fol-

lows:

"There is, however, always a preliminary question

for the judge at the close of the evidence before a case can

be submitted to the jury, and that question is, not whether

there is any evidence, but whether or not there is any sub-
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slantial evidence upon which a juiy can properly render

a verdict in favor of tlie party who produced it. The bur-

den of proof is upon the plaintiff to show that the acts of

negligence of which he complains were the proximate

cause of his injury, and if at the close of the testimony

there is no substantial evidence upon which a jury can

properly find that the negligence charged was the proxi-

mate cause of the hurt sustained, it is the duty of the court

to instruct the juiy to return a verdict for the defendant."

Cole vs. The Savin ffs Bank, 124 Fed. 113.

The defendant in error under the law and facts in this

case requests that the judgment of the court below be af-

finned.

Respectfully submitted,

JAMES; M. AS'HT'ON,

For the Defenda/nt in Error.




